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RECOVMENDED ORDER

Pursuant to notice, a hearing was held in this case in
accordance with Section 120.57(1), Florida Statutes, on
March 28, 2001, by video teleconference at sites in Wst Palm
Beach and Tal | ahassee, Florida, before Stuart M Lerner, a duly-
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.
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For Petitioner: Gary L. Asbell, Esquire
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Post O fice Box 14229, Miil Stop 39
Tal | ahassee, Florida 32317-4229

For Respondent: Leonard P. Zinni, pro se
106 Harbourside Crcle
Jupiter, Florida 33477



STATEMENT OF THE | SSUES

Whet her Respondent conmitted the violations alleged in the
Adm ni strative Conplaint, and, if so, what disciplinary action
shoul d be taken against him

PRELI M NARY STATEMENT

On January 19, 2000, Petitioner filed an Admi nistrative
Conpl ai nt agai nst Respondent, a Florida-licensed hearing aid
specialist, alleging that Respondent engaged in the follow ng
conduct :

4. On April 1, 1997, the Respondent, on
behal f of Advanced Hearing Center, Inc.,

di spensed a pair of Starkey hearing aids to
patient W J. in PalmBeach County, Florida
for a contract price.

5. Respondent delivered the hearing aids to
the patient on April 8, 1997.

6. At the initial visit on April 1, 1997
and prior to selling the hearing aids,
Respondent noticed wax and white fungus in
the patient's ear.

7. Despite noticing this problem and
tal king about it, the Respondent continued
to fit and sell the hearing aids.

8. Respondent failed to obtain a nedical
cl earance or waiver for the wax and nold
probl em

9. Respondent failed to perform pure tone
audi onetric testing by bone to deternine the
type of and degree of hearing deficiency
prior to or during the fitting and selling
of the hearing aids.



10. Respondent failed to provide a refund

to the patient although it was demanded

within 30 days of delivery.
According to the Adm nistrative Conpl ai nt, Respondent "viol ated
Section 484.0501(1)(a), Florida Statutes, and [ S]ection
484.056(1)(h), Florida Statute[s], by failing to use pure tone
audi onetric testing by air and bone to determ ne the type of and
degree of the patient's hearing deficiency" (Count 1); "violated
Section 484.0501(4), Florida Statutes, and [S]ection
484.056(1)(h), Florida Statutes, by failing to obtain nedica
cl earance for the wax and fungus condition prior to fitting the
hearing aids" (Count I1); and "violated Section 484.0512(1),
Florida Statutes, and [S]ection 484.056(1)(h), Florida Statutes,
by failing to provide the patient a refund” (Count I[11).

Through the subnission of a conpleted Election of Rights

form dated Septenber 15, 2000, Respondent "di spute[d]
the . . . allegations of fact contained in the Adm nistrative
Compl aint™ and requested "a hearing involving disputed issues of
material fact, pursuant to Sections 120.569 and 120.57(1),
Florida Statutes, before an admi nistrative | aw judge appoi nted
by the Division of Adm nistrative Hearings." On January 17,
2001, the matter was referred to the Division of Adm nistrative
Hearings (Division) for the assignnment of a Division
Adm ni strative Law Judge to conduct the hearing Respondent had

r equest ed.



As noted above, the final hearing was held on March 28,
2001. Six witnesses testified at the hearing: Bonnie
Shaffrick, an investigator with the Agency for Health Care
Adm nistration; Patient W J.; F. J., Patient W J.'s wfe;
Richard Skelly, a Florida-licensed hearing aid specialist who
gave expert testinony on behalf of Petitioner; Respondent; and
Deputy George Gasparini of the Pal mBeach County Sheriff's
Ofice. In addition to the testinony of these six w tnesses,
seven exhibits, Petitioner's Exhibits 1 through 4, and
Respondent's Exhibits 1 through 3, were offered and received
into evidence.

At the close of the evidentiary portion of the hearing, the
under si gned established a deadline (20 days fromthe date of the
filing of the hearing transcript with the Division) for the
filing of proposed recomended orders.

A Transcript of final hearing (consisting of two vol unes)
was filed with the Division on April 19, 2001. Respondent and
Petitioner filed their Proposed Reconmmended Orders on April 17,
2001, and May 9, 2001, respectively. These post-hearing
subm ttals have been carefully considered by the undersigned.

FI NDI NGS OF FACT

Based upon the evidence adduced at the final hearing and

the record as a whole, the follow ng findings of fact are nade:



1. Respondent is now, and has been since February 15,
1993, a Florida-licensed hearing aid specialist. He holds
i cense nunber AS2453.

2. For the past seven years, Respondent has owned Advanced
Hearing Center, Inc. (Advanced Hearing), a hearing aid business
| ocated in North Pal m Beach, Florida.

3. W J. is a hearing inpaired hearing aid wearer.

4. He and his wife of 32 years, F. J., reside in Florida
(on Singer Island in Pal mBeach County) part of the year
(general ly, January through the mddle of April) and in New
Jersey the remai nder of the year.

5. In late March of 1997, toward the end of their stay in
Florida that year, W J. contacted Respondent by tel ephone at
Advanced Hearing to inquire about getting the hearing aid for
his |l eft ear repaired.

6. W J. had not had any previous dealings with
Respondent .

7. He had | earned that Respondent was a hearing aid
speci al i st upon reading the advertisenment for Advanced Hearing
in the Yell ow Pages, and was "i npressed" that Respondent had a
Ph. D.

8. During their tel ephone conversation, Respondent invited

W J. to visit Advanced Hearing with his wife. He told W J.



that, during the visit, he would | ook at the hearing aid that
needed repair and, in addition, give W J. a free hearing test.

9. W J., acconpanied by his wife, visited Advanced
Heari ng on Tuesday, April 1, 1997.

10. While waiting to see Respondent, W J. was asked to
read witten "testinonials" fromsatisfied patients of
Respondent ' s.

11. W J. and his wife were subsequently escorted to
Respondent's office, where they remained for the duration of the
visit.

12. Wiile in Respondent's office, W J. filled out a
nmedi cal history form The information that W J. provided on
the formindicated that he did not have any significant nedica
probl ems warranting referral to a medical doctor

13. Respondent then used a video otoscope to exam ne
W J.'s ear canals. The ear canals were "normal | ooking" and,
al t hough there was sone wax buil dup, the eardruns were visible.

14. As he perfornmed the otoscope exam nation, Respondent
explained to the J.s what he saw. He told them about the wax
bui | dup and cautioned that the | ack of adequate "cerunen
managenent” could lead to "abnormalities or infections or a
fungus c[ould] grow, " conditions which would require nedical

attenti on.



15. Inasnuch as W J. had not reported any recent history
of infection and the otoscope exam nati on had not reveal ed any
observabl e abnornmality, Respondent proceeded to test W J.'s
hearing. He perfornmed pure tone audionetric testing by air and
by bone and recorded the results of such testing.

16. Respondent's office, where the testing was done, was a
"certified testing room"” within the nmeaning of Section
484.0501(6), Florida Statutes.

17. The air and bone tests reveal ed no significant
di fference or "gap" between W J.'s air conduction hearing and
hi s bone conducti on heari ng.

18. After the testing, Respondent informed the J.s that he
was unable to repair W J.'s old hearing aid (for his left ear),
and he suggested that they purchase new, "upgrade[d]" hearing
aids for W J. if they could afford to do so.

19. Respondent recommended the Starkey Sequel Circuit, the
"pi nnacl e product” of "one of the |argest [hearing aid]
manufacturers in the world" (Starkey), because he believed that
it would help alleviate the "problens with distortion and | oud
noi se" that W J. had reported that he was experiencing.

20. Respondent informed the J.s that he could sell them
this Starkey product at a "great price."

21. The J.s told Respondent that they were reluctant to

purchase new hearing aids in Florida because they were pl anning



on returning to their residence in New Jersey shortly, and that,
in any event, they were interested in Sienmens Misic, not Starkey
Sequel Circuit, hearing aids.

22. Respondent replied that the Starkey Sequel Circuit was
conparable to the Sienens Miusic and that any Starkey deal er
woul d be able to service Starkey Sequel Crcuit hearing aids
purchased from hi s business.

23. After considering Respondent's comrents and di scussi ng
the matter with his wife, W J. signed a witten agreenent to
purchase Starkey Sequel Circuit hearing aids from Advanced
Hearing for $3, 800. 00.

24. W J. paid the full purchase price, by credit card,
before leaving. On the credit card receipt that W J. received
were witten the words, "no refunds."

25. The "purchase agreenent” that W J. signed had a
"guarantee date" of "2 yrs." and contained the follow ng
provi si ons:

Wthin a period of one year after delivery
pati ent may have these instrunments serviced
at Advanced Hearing Center, Inc. wthout any
cost under the terms of the guarantee issued
by the manufacturer. As the degree of
satisfaction is dependent upon user

noti vation, diligent adherence to

i nstructions, and proper use of this
prosthesis, all warranties are confined to

t hose i ssued by the manufacturer.

Exam nation, test, and other representations

are non-nedical and for the sol e purpose of
fitting hearing aids.



| hereby acknow edge that | have been

provi ded informati on concerning the

advant ages of telecoils, "t" coils, or "t"
swi t ches; which included the increased
access to tel ephones and assistive listening
systens. | have been provided in witing
with the terms and conditions of the 30-day
trial period and noney back guarantee; wth
notice of ny right to cancel the purchase

wi thin 30 days of receipt of the hearing
aid(s) for a valid reason based on a failure
to achi eve a specific neasured perfornmance
such as sound inprovenents or inproved word
discrimnation. It shall be the
responsibility of the person selling the
hearing aid(s) to maintain the audionetric
docunent ati on necessary to establish the
measured i nprovenent. If the hearing aid
must be repaired, or adjusted during the 30-
day[] trial period, the running of the 30-
day trial period is suspended one day for
each 24 hour period that the hearing aid is
not in the purchaser's possession. A
repaired, remade, or adjusted hearing aid
nmust be clained by the purchaser within

t hree worki ng days after notification of
availability. In the event of cancellation
within the 30-day trial period, the seller
may retain a charge not to exceed $150. 00 on
a nmonaural fitting (one hearing aid) and
$200. 00 on a binaural fitting (two hearing
aids) for earnolds and services provided to
fit the hearing aids. |In addition, the

pur chaser may be charged a cancell ation fee
not to exceed 5% of the total purchase
price. |If the hearing systemi nproves word
di scrim nation, which the seller has the
right to test and docunent, no refund wl|l

be issued. If a problemarises you should
return imrediately to the office |isted
above. In the event a conplaint concerning

a hearing aid and/ or guarantee cannot be
reconcil ed, you may contact the Departnent
of Busi ness and Professional Regul ati on,
1940 North Monroe Street, Tall ahassee, FL
32399-0783. Tel ephone Nunber (904) 488-6602.



| understand that this purchase agreenent
conprises the entire agreenent and no ot her
agreenent of any kind, verbal understanding

or prom se whatsoever will be recognized or
be bi ndi ng upon Advanced Hearing Center,
I nc.

THE USE OF A HEARI NG Al D WLL NOTI RESTORE
NORMAL HEARI NG NOR WLL I T PREVENT FURTHER
HEARI NG LOSS.

26. After the "purchase agreenent"” was signed, Respondent
made earnolds to send to Starkey.

27. The earnolds, along with a manufacturer's order form
t hat Respondent had conpl et ed, were subsequently sent to
Starkey. On the order form Respondent provided information
concerning the results of the air conduction testing, but not of
t he bone conduction testing, he had perfornmed on W J.

28. The J.s left Advanced Hearing following their April 1,
1997, visit without taking a copy of the signed "purchase
agreement” with them

29. At their request, Respondent mailed them a copy of the

"purchase agreenent," which they received sonetine on or about

Saturday, April 5, 1997, along with the follow ng cover letter,
dated April 1, 1997:

Thank you both for com ng to Advanced
Hearing Center and nutually deciding to
purchase your new hearing system | am
confident that the Starkey Sequels w |l

i nprove your hearing, especially since it

m nimzes distortion of |ouder sounds as we
t hor oughl y di scussed.
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Your custom order is being processed and we
will notify you when it cones in to set an
appoi ntnent for the fitting and pick up of
your new instrunents.

Al so encl osed pl ease find anot her copy of
t he purchase agreenent.

30. It was not long after the J.s had | eft Advanced
Hearing on April 1, 1997, that they started havi ng second
t hought s about the purchase they had nade.

31. The next nmorning (April 2, 1997), they tel ephoned
Respondent and advi sed himof their "doubts"™ and concerns
regardi ng the purchase.

32. Respondent "talked it out”™ with them and, at the end
of the conversation, the J.s expressed their willingness to
"accept the delivery" of the hearing aids.

33. W J., again acconpanied by his wife, returned to
Advanced Hearing on Tuesday, April 8, 1997, to be fitted with
t he new hearing aids.

34. He had not seen a nedical doctor since his last visit
to Advanced Heari ng.

35. Wien Respondent first fitted W J. with the new
hearing aids, W J. told Respondent that he heard a whistling
noi se.

36. Respondent thereupon renoved the hearing aids and,

using a "netal probe," took wax out of both of W J.'s ears.
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37. He then again fitted W J. with the new hearing aids.
This time W J. did not hear any whistling noise or other
f eedback.

38. Respondent proceeded to test and neasure W J.'s
heari ng.

39. The audionetric test results, which were reduced to
witing and placed in the patient file Respondent maintained on
W J., revealed that, with the new hearing aids, W J. enjoyed a
significant inprovenent in hearing.

40. Following the testing, the J.s accepted delivery of
new hearing aids.

41. Respondent provided the J.s with a copy of the
"purchase agreenment"” that W J. had signed during his previous
visit to Advanced Hearing, on which Respondent had added the
serial nunbers of the new hearing aids and the date of delivery
(April 8, 1997).

42. W J. left Advanced Hearing on April 8, 1997, wearing
t he new hearing aids.

43. Sonetinme after |eaving Advanced Hearing, W J. began
heari ng the sane whistling noises that he had heard when
Respondent had first fitted him

44, After returning to New Jersey on April 9, 1997, the
J.s brought the new hearing aids to a New Jersey audiol ogist to

be servi ced.
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45. The New Jersey audiologist told the J.s that to
correct the whistling problemnew earnolds woul d have to be
made. She further advised the J.s that she "woul d have to
charge [them a considerabl e anbunt of noney" to make these
ear nol ds.

46. Respondent was not furnished a signed witten request
fromW J. requesting that Respondent release to the New Jersey
audi ol ogi st the records in the file Respondent naintained on
W J. Accordingly, Respondent never sent the New Jersey
audi ol ogi st these records.

47. On May 1, 1997, the J.s shipped the new hearing aids
back to Respondent, along with a letter (dated that sanme day,
May 1, 1997), in which they demanded a "full refund" based upon
their claimthat the hearing aids neither fit nor worked
properly.

48. On May 5, 1997, Respondent refused delivery of the
package containing the hearing aids and the letter.

49. Thereafter, on or about My 6, 1997, W J. filed a
conpl ai nt agai nst Respondent with Petitioner.

50. The J.s re-sent to Respondent the May 1, 1997, letter
requesting a "full refund.” The letter was delivered to
Respondent on May 9, 1997.

51. Respondent refused to provide the refund that the J.s

had denmanded because he believed that, inasnmuch as he had the

13



audi ometri c docunentation necessary to establish that the
hearing aids significantly inproved W J.'s hearing, the J.s did
not have a "valid reason,"” under the existing law, to void their
pur chase of the hearing aids.

52. Respondent did agree, however, to pay for a qualified
person in New Jersey to make earnolds for W J. so that the
problemw th the hearing aids could be corrected. He also
offered to take the hearing aids back and exchange them for
Si enmens Music hearing aids. Neither of these offers, though,
was acceptable to the J.s.

53. Unsuccessful in their efforts to obtain a refund from
Respondent, the J.s sought redress fromtheir credit card
conpany.

54. The credit card conpany sent the J.s the foll ow ng

letter, dated May 30, 1997:

This is in reference to the billing error
from ADVANCED HEARI NG CTR i n the anount (s)
of $3, 800. 00.

Based on the information you have provided,
we have renoved the iten(s) fromdispute and
issued a credit to your current account.

Pl ease be advised that the nmerchant has the
opportunity for rebuttal. |If this occurs,
we may need to contact you for further
information if deened necessary to support
your case. However, if the nmerchant can
provi de docunmentation that proves the
charge(s) to be valid, we will have no
alternative but to place the charge(s) back

14



on your account. If this is necessary, we
will send you a witten explanation.

55. Respondent, on behalf of Advanced Hearing, took
advant age of the "opportunity for rebuttal" provided by the
credit card conpany.

56. The matter was finally resolved in Cctober of 1997,
with the credit card conpany siding with the J.s.

57. The end result of the dispute resolution process was
that the J.s were nmade whol e and $3, 800. 00 was "charged back" to
Advanced Hearing' s account.

58. In early Decenber of 1997, Respondent di scovered that
there were several files mssing fromhis office. He suspected
a disgruntled fornmer enpl oyee whom he had recently term nated.
(The enpl oyee's personnel file was anong the mssing files.)

59. Respondent contacted the Pal m Beach County Sheriff's
O fice, which investigated the matter

60. The deputy that conducted the investigation found no
signs of forced entry.

61. No arrests were made as a result of the investigation.

62. Followi ng the conpletion of the investigation,
Respondent found that there were other files, including W J.'s
patient file, that were n ssing.

63. Respondent nmade an effort to recreate the

docunentation that was in W J.'s file. He contacted Starkey
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and obtai ned, over the tel ephone, the test result information

t hat he had included on the manufacturer's order form he had
sent to Starkey. He recorded this information on an Audi onetric
Case History and Tests formthat he uses in his practice. On
the form he wote that this was "partial infornmation obtained
from manuf acturer.”

64. |In January of 1998, Respondent's secretary
i nadvertently charged the J.s' credit card account $3,800. 00.
The m stake was subsequently rectified.

65. Sonetinme in 1998, the J.s nmailed to Respondent the
heari ng aids they had purchased from Advanced Hearing the year
bef ore.

66. This time Respondent accepted delivery.

67. The hearing aids were "not in working order"” when they
were recei ved by Respondent.

CONCLUSI ONS OF LAW

68. Petitioner is statutorily enpowered to take
di sciplinary action against Florida-licensed hearing aid
speci al i sts based upon any of the grounds enunerated in Section
484.056(1), Florida Statutes. Such disciplinary action nmay
i nclude one or nore of the follow ng penalties: |icense
revocation; |icense suspension; inposition of an adm nistrative
fine not to exceed $1,000 for each count or separate offense;

i ssuance of a reprimand; placenment on probation for a period of
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time and subject to such conditions as Petitioner may specify,

i ncluding, but not limted to, requiring the licensee to attend
conti nui ng education courses or to work under the supervision of
anot her |icensee; and restriction of the licensee's authorized
scope of practice. Section 484.056(2), Florida Statutes.

69. Section 484.056(1)(h), Florida Statutes, authorizes
Petitioner to take disciplinary action against a |licensed
hearing aid specialist for "[v]iolation or repeated violation of
[ Chapter 484, Part Il, Florida Statutes], or any rules
pronul gat ed pursuant thereto."

70. The follow ng are anong the provisions of Chapter 484,
Part 11, Florida Statutes:

Section 484.0501(1) (a)

(1) The followi ng mniml procedures shal
be used in the fitting and selling of
hearing ai ds:

(a) Pure tone audionetric testing by air
and bone to determ ne the type and degree of
hearing defi ci ency.

Secti on 484.0501(4)

(4) The follow ng nedical clearance shal

be obtained: If, upon inspection of the ear
canal with an otoscope in the comon
procedure of a hearing aid fitter and upon
interrogation of the client, there is any
recent history of infection or any
observabl e anomaly, the client shall be
instructed to see a physician, and a hearing
aid shall not be fitted until nedica

cl earance is obtained for the condition
noted. |If, upon return, the condition noted
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is no | onger observable and the client signs
a nedi cal waiver, a hearing aid may be
fitted. Any person wth a significant

di fference between bone conducti on hearing
and air conduction hearing nust be inforned
of the possibility of nedical correction.

Section 484. 0512

(1) A person selling a hearing aid in this
state nust provide the buyer with witten
notice of a 30-day trial period and noney-
back guarantee. The guarantee nust permt

t he purchaser to cancel the purchase for a
valid reason as defined by rule of the board
wi thin 30 days after receiving the hearing
aid, by returning the hearing aid or mailing
witten notice of cancellation to the
seller. If the hearing aid nust be

repai red, remade, or adjusted during the 30-
day trial period, the running of the 30-day
trial period is suspended 1 day for each 24-
hour period that the hearing aid is not in

t he purchaser's possession. A repaired,
remade, or adjusted hearing aid nust be

cl ai med by the purchaser within 3 working
days after notification of availability.

The running of the 30-day trial period
resunmes on the day the purchaser reclains
the repaired, remade, or adjusted hearing
aid or on the fourth day after notification
of availability.

(2) The board, in consultation with the
Board of Speech-Language Pat hol ogy and
Audi ol ogy, shall prescribe by rule the terns
and conditions to be contained in the noney-
back guarantee and any exceptions thereto.
Such rule shall provide, at a mninmm that
t he charges for earnol ds and service
provided to fit the hearing aid may be
retained by the licensee. The rules shal

al so set forth any reasonabl e charges to be
held by the |licensee as a cancell ation fee.
Such rule shall be effective on or before
Decenber 1, 1994. Should the board fail to
adopt such rule, a licensee may not charge a
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cancel | ation fee which exceeds 5 percent of
the total charge for a hearing aid al one.
The ternms and conditions of the guarantee,
including the total anount avail able for
refund, shall be provided in witing to the
purchaser prior to the signing of the
contract.

(3) Wthin 30 days after the return or
attenpted return of the hearing aid, the
seller shall refund all noneys that nust be
refunded to a purchaser pursuant to this
section.

71. Except for Subsection (3) of Section 484.0512, Florida
Statutes (which was added to the statute by Chapter 99-397, Laws
of Florida, effective July 1, 1999), the foregoing provisions of
Chapter 484, Part 11, Florida Statutes, have been in effect at
all tinmes material to the instant case.

72. Pursuant to Section 484.044, Florida Statutes,
Petitioner has the "authority to adopt rul es pursuant to ss.
120.536(1) and 120.54 to inplement the provisions of [Chapter
484, Part 11, Florida Statutes] conferring duties upon it."

73. Rule 64B6-6.001, Florida Adm nistrative Code, is one
such rule Petitioner has adopted. Since Septenber 14, 1997, its
effective date, it has provided as foll ows:

64B6- 6. 001 Thirty-Day Trial Period.

(1) A person selling a hearing aid(s) in
the State of Florida nust provide the
purchaser with witten notice of the 30-day
trial period and noney-back guarantee as
provided in section 484.0512, F.S. The

terms and conditions of the guarantee as
well as the total anount avail able for
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74.

refund shall be provided in witing to the
purchaser prior to the signing of the
contract.

(2) The guarantee shall permt the
purchaser to cancel the purchase for a valid
reason within 30 days of the receipt of the
hearing aid(s). A valid reason shall be
defined as failure by the purchaser to

achi eve satisfaction fromuse of the hearing
aid(s), so long as the hearing aid(s) is
returned to the seller within the 30-day
trial period in good working condition.

(3) If the hearing aid nust be repaired,
remade, or adjusted during the 30-day tria
period, the running of the 30-day trial
period is suspended one day for each 24-hour
period that the hearing aid is not in the
purchaser's possession. A repaired, renade,
or adjusted hearing aid nust be clained by

t he purchaser within three working days
after notification of availability. The
runni ng of the 30-day trial period resunes
on the day the purchaser reclains the
repaired, remade, or adjusted hearing aid or
on the fourth day after notification of
availability.

(4) In the event of cancellation within the
30-day trial period, the seller may retain a
charge not to exceed $150 on a nonaur al
fitting, and $200 on a binaural fitting for
ear nolds and services provided to fit the
hearing aid. In addition, the purchaser my
be charged a cancellation fee not to exceed
5% of the total purchase price.

Rul e 64B6-6.001, Florida Adm nistrative Code,

formerly Rule 6139-6.0010, Florida Adm nistrative Code.

was

Rul e

6139- 6. 0010 was adopted effective Cctober 24, 1994, and was

i denti cal

to the current version of the rule, except for

Subsection (2), which provided as foll ows:
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The guarantee shall permt the purchaser to
cancel the purchase for a valid reason

wi thin 30 days of receipt of the hearing
aid(s). A wvalid reason shall be based upon
a failure of the purchaser to achieve a
speci fic measured performance such as sound
i mprovenent, inproved speech reception

t hreshol d or inproved word discrimnation
based upon docunent ed audi onetric testing.

It shall be the responsibility of the person
selling the hearing aid(s) to maintain the
audi onmetri c docunentati on necessary to
establish the nmeasured inprovenent. Failure
on the part of the seller to docunent a
represented neasured inprovenent shal
constitute a valid reason for a nmandatory
nmoney- back guar ant ee.

75. It is undisputed that, in the instant case, the
determ nation of whether the J.s had a "valid reason” to "cance
[their] purchase" nust be based upon the provisions of the
former (pre-Septenber 14, 1997) version of the rule, which were
in effect at the tine the J.s sought to "cancel the purchase."”

See Childers v. Departnent of Environnental Protection, 696 So.

2d 962 (Fla. 1st DCA 1997)("The version of a statute in effect
at the time grounds for disciplinary action arise controls.");

and Hector v. Departnent of Professional Reqgulation, Florida

Real Estate Conmmi ssion, 504 So. 2d 469 (Fla. 1st DCA 1987)("[We

find the Commi ssion's order of reprimand has no statutory basis,
because the conduct which the Comm ssion seeks to discipline was
not subject to Conm ssion discipline when it occurred.").

76. "No revocation [or] suspension . . . of any [hearing

aid specialist's] license is lawful unless, prior to the entry
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of a final order, [Petitioner] has served, by personal service
or certified mail, an adm nistrative conplaint which affords
reasonabl e notice to the licensee of facts or conduct which
warrant the intended action and unless the |icensee has been
gi ven an adequate opportunity to request a proceedi ng pursuant
to ss. 120.569 and 120.57." Section 120.60(5), Florida

St at ut es.

77. The licensee nmust be afforded an evidentiary hearing
i f, upon receiving such witten notice, the |icensee disputes
the alleged facts set forth in the adm nistrative conpl aint.
Sections 120.569(1) and 120.57, Florida Statutes.

78. At the hearing, Petitioner bears the burden of proving
that the |licensee engaged in the conduct, and thereby conmtted
the violations, alleged in the adm nistrative conplaint. Proof
greater than a nere preponderance of the evidence nust be
presented. C ear and convincing evidence of the |icensee's

guilt is required. See Departnent of Banking and Fi nance,

Division of Securities and I nvestor Protection v. Gsborne Stern

and Conpany, 670 So. 2d 932, 935 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987); Pou v. Departnent of

| nsurance and Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998); and

Section 120.57(1)(j), Florida Statutes ("Findings of fact shal

be based upon a preponderance of the evidence, except in pena
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or licensure disciplinary proceedi ngs or except as otherw se
provi ded by statute . . . .").

79. (dear and convincing evidence "requires nore proof
than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonabl e doubt.'' In re Gaziano, 696

So. 2d 744, 753 (Fla. 1997). It is an "internedi ate standard."”
Id. For proof to be considered "'clear and convincing

t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the

testi mony must be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
must be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” 1In re

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, with approval,

fromSlomwitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983) .

80. In determ ning whether Petitioner has net its burden
of proof, it is necessary to evaluate its evidentiary
presentation in light of the specific factual allegations nade
in the adm nistrative conplaint. Due process prohibits an
agency fromtaking disciplinary action against a |licensee based
upon conduct not specifically alleged in the agency's

adm ni strative conplaint or other charging instrunent. See
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Ham | ton v. Departnent of Busi ness and Professional Regul ation,

764 So. 2d 778 (Fla. 1st DCA 2000); Lusskin v. Agency for Health

Care Adm nistration, 731 So. 2d 67, 69 (Fla. 4th DCA 1999); and

Cottrill v. Departnent of Insurance, 685 So. 2d 1371, 1372 (Fla.

1st DCA 1996).
81. Furthernore, "the conduct proved nust legally fal
within the statute or rule clainmed [in the adm nistrative

conplaint] to have been violated.” Delk v. Departnent of

Pr of essi onal Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA

1992). In deciding whether "the statute or rule clainmd to have
been violated" was in fact violated, as alleged by Petitioner,
if there is any reasonabl e doubt, that doubt mnust be resolved in

favor of the licensee. See Witaker v. Departnent of |nsurance

and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA 1996); El nariah

v. Departnent of Professional Regulation, Board of Medicine, 574

So. 2d 164, 165 (Fla. 1st DCA 1990); and Lester v. Departnent of

Prof essi onal and Occupati onal Regul ati ons, 348 So. 2d 923, 925

(Fla. 1st DCA 1977).

82. In the Administrative Conplaint issued in the instant
case, Petitioner has alleged that Respondent, in his dealings
with W J., "violated Section 484.0501(1)(a), Florida Statutes,
and [ Slection 484.056(1)(h), Florida Statute[s], by failing to
use pure tone audionetric testing by air and bone to determ ne

the type of and degree of the patient's [W J.'s] hearing
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deficiency"” (Count 1); "violated Section 484.0501(4), Florida
Statutes, and [S]ection 484.056(1)(h), Florida Statutes, by
failing to obtain nedical clearance for the wax and fungus
condition prior to fitting the hearing aids" (Count I1); and
"violated Section 484.0512(1), Florida Statutes, and [ S]ection
484.056(1)(h), Florida Statutes, by failing to provide the
patient [W J.] a refund" (Count I11).

83. The record evidence fails to clearly and convincingly
establish that Respondent commtted any of these all eged
vi ol ati ons.

84. VWiile Petitioner presented prima facie proof of
Respondent's guilt of these violations, such proof was overcone
by the testinony Respondent gave in his own defense, which was
internally consistent, plausible, and believable. Testifying
wi th apparent candor and sincerity, Respondent was a convincing,
per suasi ve, and credi ble witness despite his obvious interest in
t he outconme of the proceeding. Notw thstanding its self-serving
nature, the excul patory testinony of a respondent, |ike that
gi ven by Respondent in the instant case, may be consi dered and
relied upon as conpetent substantial evidence, even if it is
uncorroborated and contrary to the evidence adduced by the

licensing agency. See Falk v. Beard, 614 So. 2d 1086, 1089

(Fla. 1993) ("It would be an anonal ous situation indeed if the

testinony of the one against whoma conplaint is | odged could
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never formthe basis for conpetent substantial evidence.");

Fl ori da Publishing Conpany v. Copeland, 89 So. 2d 18, 20 (Fl a.

1956) ("There is no doubt that the testinony of the plaintiff,
al t hough uncorroborated, '. . . if reasonable on its face, and
bel i eved and accepted by the jury as true can carry the burden

of proof.""); Martuccio v. Departnent of Professiona

Regul ation, Board of Optonetry, 622 So. 2d 607, 609-10 (Fla. 1st

DCA 1993) (expert testinmony of applicant for |icensure was not
i nconpetent and could be relied upon "as conpetent substantia
evi dence to support [hearing officer's] conclusions"); and Raheb

v. Di Battisto, 483 So. 2d 475, 476 (Fla. 3d DCA 1986) ("W are

not persuaded, as urged, that the testinony of the

plaintiff . . . should have been rejected by the trial court as
inherently incredible; it was the trial court's function, not
ours, to weigh the testinony and evi dence adduced in the cause
based on its observation of the bearing, denmeanor, and
credibility of the witnesses appearing in the cause.").

85. Wth respect to Count |, the undersigned has credited
Respondent's testinony that he conducted both air and bone tests
on W J. (as well as his explanation as to why he was unable to
produce docunentation that bone testing was done). Accordingly,
t he undersi gned has concl uded that Respondent did not violate
Section 484.0501(1)(a), Florida Statutes, as alleged by

Petiti oner.
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86. Wth respect to Count |1, the undersigned has credited
Respondent's testinony that, although he observed sone wax
buildup in W J.'s ear canals, W J. did not have a "wax and
fungus condition" requiring nedical attention.® Accordingly, the
under si gned has concl uded that Respondent did not violate
Section 484.0501(4), Florida Statutes, as alleged by Petitioner.

87. Wth respect to Count |11, the undersigned has
credited Respondent's testinony that the tests he perforned on
W J. on April 8, 1997, revealed that the hearing aids the J.s
had purchased significantly inproved W J.'s hearing. The
under si gned has al so credited Respondent's testinony that the
test results were docunented and mai ntai ned by Respondent until
early Decenber of 1997,2 when it was discovered that W J.'s
patient file was missing.® Accordingly, the undersigned has
concluded that the J.s did not have a "valid reason,” within the
nmeani ng of fornmer Rule 61(39-6.0010, Florida Adm nistrative Code,
to "cancel [their] purchase"” of the hearing aids and that
t heref ore Respondent did not violate Section 484.0512(1),
Florida Statutes, by refusing to refund the $3,800.00 the J.s
had paid (by credit card) for the hearing aids when he was
requested to do so by the J.s.

88. In view of the foregoing, the Adm nistrative Conpl ai nt

i ssued agai nst Respondent should be dismssed inits entirety.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat the Board enter a final order dismssing
the Adm nistrative Conplaint issued agai nst Respondent in its
entirety.

DONE AND ENTERED this 29th day of May, 2001, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the derk of the
Di vi sion of Adm nistrative Hearings
this 29th day of My, 2001.

ENDNOTES

1/ Wiile the J.s testified that Respondent had nade conments to
themindicating that he believed that W J. had such a
condition, it appears that the J.s either m sunderstood or

failed to accurately recall what Respondent had actually told
t hem

2/ This was after the J.s had already received a full refund
fromtheir credit card conpany.

3/ There has been no showi ng that the di sappearance of the

docunentation was the result of any failure on Respondent's part
to have acted in a nmanner consistent with what a reasonably
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prudent hearing aid specialist would have done under sinlar
circunstances to maintain the docunentation

COPI ES FURNI SHED

Gary L. Asbell, Esquire

Agency for Health Care Adm nistration
Post O fice Box 14229, Mail Stop 39
Tal | ahassee, Florida 32317-4229

Leonard P. Zinn
106 Harboursides Circle
Jupiter, Florida 33477

Susan Foster, Executive D rector
Departnent of Health

Board of Hearing Aid Specialists
4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

Theodore M Henderson, Agency O erk
Department of Health

4052 Bal d Cypress \Way

Bin AO2

Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.

! Wiile the J.s testified that Respondent had nade coments to

themindicating that he believed that W J. had such a
condition, it appears that the J.s either m sunderstood or
failed to accurately recall what Respondent had actually told
t hem
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2 This was after the J.s had already received a full refund from

their credit card conpany.
3 There has been no showing that the disappearance of the
docunentation was the result of any failure on Respondent's part
to have acted in a manner consistent with what a reasonably
prudent hearing aid specialist would have done under simlar

ci rcunstances to maintain the docunentation
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